United States Court of Appeals 
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Aldermen being all. of the nonbars of the 
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defendants. 
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Cn Janur.ru 


o r 


, lr, 73 , plaintiff, t)n .rr’, sustained 
an i • jur-- that has 'rev.mt ' 1 him since than fron performing 
an” police duties for ’ .is enolover , the city of Plattsburgh, 
' w 'hr!.. !!o has been tarrief. as a natrolnan for n 9 vnar 

r.tirmant mrposes since Julv 10 , 1955 . However, since 
January ?. r , 1973 end due to the He" "or 1 ; '’fate r eneral 
"u •' -riioJ haw, plaint’ f f , although r.ot functioning as a 
pol’e-rnan, her here, naif full salary and benefits, includ¬ 
ing retireuent, Plus ^ross, Pine Shield, etc. 


In h r; "or’ - , oolicanen and c .i reman who receive on 
tli jo’- Injuries receive "hole salary and benefits during 
the icriod of tin they are incapacitated fron oerfominn 
t ): ir ep ■'loynent. The Worhnpp»- compensation carrier 


r*- *. ' ^ ‘MlIT'o 


( ’ s +• 1 f f- r> A - 1 e 


;:tcnt o r its liabilitv. 


Policenen thus receive all of the emoluments of a policeman 
to is wording but he does not function as a policeman nor 
'■ p he required to. Plaintif*, n rrr”, has not functioned as 
e policeman or performed any of the duties of a policeman 
since January 25, 1973. 

The plaintiff, Perr’/, between the date of his 
Injur” and during his current disability campaigned *or 
and was elected to the position of Clinton Conntv legislator 


hr legislative district in the eit” of Plattsburgh, 'Tew 
Vor’:, "here ho had been a policeman. 





T’or purposes of this aro.moRt, if 'fill bo 
assumed fiat in order to cannaicrn ono hii to solicit vote*?. 
ro between January 2f, 107? and ’Tovcnbcr of 1073, lurincr 


the 

•■'hi 

vof 


o r 


he 


course of his canoaicn and prior to his election and 
la ha i;as disabled it must he assumed that he solicited 
os. T’nder Section 83 of t’.ic fitv charter o r the lif' 
Plattsburgh, :t«w Yor’;, a noli can an ^orf^its his job i r 
attempts to influence .ap*» ”ot' , r in p.nv .electio”. norine 


the course of the canoaicn for *° ai 


iff's election, the 


defendant ”?''or, reorcsorti.ne the lof }ndant cour,oilmen, 
adv 1 ' sed that the plaint iff 1 s job coni' 1 be JT orfoi‘-ed. 
Plaintiff, therefore, felt chilled in his exercise in free 
speech and association as guaranteed by the first "nendnont, 
and any 1 i ed to the ’"’ederal district court c or the ' T orthern 
bictrict o K ' T o' ? Yor 1 ; for a temporary injunction onjoinino 
the citv of n lattsbureh fjm violating his civil rl edits. 

On ’’arch 1-1, 1974, the r ’cdoral district court 
lifted the temporary restraining order it had granted and on 
March 22, 1974 , the "avor declared the plaintiffs job 
forfeited. The federal oi~trict court granted a stay and 
this Court granted a stav pending appeal. 
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"s to the o3 ain c , n 3rn , is the tv Charter, 
c ctIon 33 unconstitutional and should Tudpe Pole” ’ s 
ord r d ,'nyinn the twiorar' injunction bo reversed and 
should th ' hemnorer” in jure*- 4 on ho qranted” 5 


n->rr- T has boon denied omial protection un lor tho 
. . • . tho statul as it ' eino applied to him ' rr tho 
'cmts . It is certainly faciallv under inclusive in 
o r ittino otlt'rs in tho classified civil service such 
as firemen, nunicioal. licrhtincr department ~ , mnlcv , ''es , 
c ; t* r yard '-rorhers, ate. Tt is also ovorinclusivo in that 
tho class created as it applies and has boon aoo1iod to 
n prr v cto os bo' , ond th° evils that tho statute t ms 
d signed to correct, since the plaintiff ».»as not a hard 
cor.! Plaintiff such as the sin’ '•'.tiffs in tho Letter C irriors 
an.' Broadarich cases decided 1 •” the United states Sunrera-'* 
Court upon mhich appellee relies. 

7he purpose of the rtatute, in the valid exercise 
o-* t in- state nolice ao' ’or, was the protection o c the 
integrity of the civil service from corruption to 
secure impartial administration of justice to prevent 
police from abusinq their discretion and to avoid the 
loss of public confidence in the police. 

* 
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How can the anpellna seriously urge thin Court 
that T’erry, performing no police duties, by campaigning 
for public office slurred the intearitv of tho civ’1 service 
or created any appearance of innronriety? How has n orry 
jeopardised the character o* civil service -'hen he is and 
was inootant in npr^oming the duties of his office as 
policeman? 

Perr - ' certainlv, by the Constitution, has the 
right to freely express himself, sjpeah out and associate 
with others o c his choice "ithout being forfeited in. his 
job. He has tho right to soeah, right to assemble, right 
to petition while on his own time. Ho has the right to 
debate unirhibitedly, to discuss the issues, to engage in a 
robust and vide omen controversv, to nrovide *or the 
voters a multitude of tongues to create a pressure of 
ideas across the spectrum. *s Justice Douglas points 

out in the Dreaderic 1 : case, lie the people are sovereign, 
not those who sit in seats of the mighty.” 

To fence off one groun, to bar this group "ron 
participation and from public dialogue causes our Republic 
to suffer. There was no rational basis for prohibiting 
Pert "/' s speech and association by threatening loss o f his 
job and retirement benefits. Also, the rights,of the 
voters were violated by this attempt to constrict the 
class of people that could run r or nublic office. 








Certainly the statute is vacuo and facially 
ovjr.jroad, and nor a than this it is, in the words of 
rustic a -to, * ;ho '/rote the ,f a joritv On in ion in 

really ar.d sn’ stn’' 4 "’’ ally overbroad" as to 
r ’ ;rv". both p,reader ick and the ettor arriers cases 
T . 7 ill survive a decision in this case e or n ?rm In both 
o c tho■ ■ - cas^s there was an attack bv hard core plaintiffs 


overbroadth. 


hard core plaintiffs ’.'ere 


committing th evils the statute "as designed to prevent 
an d "ere impairing the integrity of the civil service. 

On the Pleadings in this case, n orrv had no 
qualified duty status. rn he ‘Vayor admits in his answer 
and affidavit that Perry was on disability leave when 
he ran for out lie office and was elected to public office. 
Certainly the statute is void *or vagueness and faciallv 
overbroad: and under inclusive but more important, as to n arrv. 


it is really a r, J subs tan' 4 - lly o^^rbroad and 
as it applies to him. 


o v e r c one 1 u s .1 ve 


Mthough this Court did not agree with Judge Savatt 
in his opinion in Locci v. Cahn, it did not reverse the 
dicta from ’Pirates of ^onsanc?”• "When constabulary 
duty's to be done, to be done. Oh, take one consideration 
with another, with another. * policeman's lot is not a 


spm» one. 


"ospectfullv submitted, 

T. u-'ron o' Connell, Psq. 
attorney for Plaintiff 
* f argaret ftreat 
Plattsburgh, 'TY lioni 
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STATE OF NEW YORK. COUNTY OF 


CER riFlCATION BY ATTORNEY 


The undersigned, an attorney admitted to practice in the courts of New York State, certifies that the within 

h is been compared by the undersigned with the original and 

found to be a true and complete cops. 

STATE OP NBW YORK, COUNTY OF A TTORNEY'S AFFIRMATION 

The undersigned, an attorney admitted to practice in the courts of New ’lurk State, shows; that deponent is 

the artorney(s) of record for 

in the within action; that deponent has read the foregoing 

and knows the contents thereof: that the same is true to deponent's own knowledge, except as to the matters rherein 
stated o he alleged on information and belief, and that as to those nutters deponent he I ■ ves it to be irm Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent's belief as ro all matters not stated upon deponent's knowledge are as follows: 


The undersigned affirms rhat the foregoing statements are true, tander tin- penalties of perjury. 


Dated: 


STATE OF NEW YORK. COUNTY OF SS.i INDIVIDUAL VERIFICA TION 

, being duly sworn, deposes and says that 
deponent is the in the within action; that deponent has 

read the foregoing and knows the contents thereof; that 

the same is true to deponent's own knowledge, except as to the matters therein stated to be jlleged on information and 
belief, and that as to those matters deponent believes it to be true. 

Sworn ro before me, this dav of 19- 


STATE OP NEW YORK. COUNTY OP iS.t CORPORATB VERIFIC ATIO N 

, being duly sworn, deposes and says that deponrnr is the 
of the corporation 

named in the within action; that deponent has read the foregoing 

and knows the contents thereof; and that the same is true to deponent's own knowledge, except as to the matters 
therein stated to be alleged on information and belief, and as to those matters deponent believes it to be true. 

This verification is made by deponent because 

is a corporation. Deponent is an olficer thereof, to-wir, us 

The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows- 


Sworn to before me, tht* day of 19--- 

STATE OP NEW YORK. COUNTY OP SS.. AmDAVIT Of SERVICE BY MAIL 

being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 
That on the day of 19 deponent served the within 

upon att&rney(s) for 

in this action, at 

the address designated by said attorney(s) for that purpyse 
by depositing a true copy ol same enclosed in a postpaid properly addressed wrapper, in — a post olfice — official 
depository under the exclusive care and custody of the United States post olfice department within the State of New York 

Sworn to before me, this day of _ 









iQcx [No. 


ear l'y 


STATE OF NEW YORK 

COURT COUNTY OF 




















SECOMP CIPCT 


COURT APPEALS 


POLAMB n. ST. PIERRE; Mayor of the city' ) 
of Plattsburcrh, Mew York, POBP^ m PUREE, ) 
Aide man , Ward I, City of n lattsburgh, ) 
Mew York? GARY DAMP, Alderman, Ward T , ) 
City of Plattsburgh, Mew York: ‘"■APT, REM”EL T ,,) 
Alderman, Ward II, Citv of n la*-*-^’)urA’, ' T ew ) 
York- MICH AML HALEY, Alderman, TT nr1 , Cit") 
of piattsburgh, Me-' York? "0PEP 1 " GRIFFIM, ) 
Alderman, Ward III, citv of Plattsburgh, Mew) 
York; GEORGE POITPAS, Alderman, Ward TIT, ) 
City of Plattsburgh, Mew York, aforesaid ) 
Aldermen being all of the members of the ) 
Common Council of the City of Plattsburgh, ) 
New York, ) 


PATRICIA PAMETTT , being duly 


?orn, ccooses 


resides at Plattsburgh, Mew v or 


deponent served three copies of Additional Appellant 


above entitled matter on Cabner, Carlson, Justice, Oaff.ner and ’Morrell 


Albany 


aw Yor' 


12207, the address designated by said attorneys for that our’-'ose by 
depositing a true copy of sane, enclosed in a oostpaid oroocrl-y 
addressed wrapper, in official depository under the exclusive care and 


O’CONNELL AND WOLFE - M MARGARET STREET - FLATTSBURGH. NEW YORK 






custody o p the Thai ted r ‘tates post office ! apartment within 'lev; Yor 
State. 


Sworn to before me this 




■ .ISE C. 


*> V Lon id > 



O’CONNELL AND WOLFE - 66 MARGARET STREET - PLATTSBURGH. NEW YORK 







STATE OF NEW YORK, COUNTY Ot 


' IRUFK ATION BY ATTORNEY 



l hr undersigned, .,n attornri admitted to practice in the courts of New York State, certifies that thr within 

has hern compared hy the undersigned with thr original and 

found to hr a trtir and complete cops 
Dared: 


STATB OF NEW YORK. COUNTY OF 

[lie undersigned, an attorney admitted to practice in the courts of 


A lTORNEY’S AFFIRMATION 
New ’toik State, shows; that deponent is 


the atrorney(s) of record for 

in the within action; that deponent has read the foregoing 

and knows the contents thereof; that the same is true to deponent's own knowledge, except as to the matters ,her in 
stated to 1 st alleged on information and belief, and that as to those miners deponent believes it to he true. Deponent 
further says that die reason this verification is made by deponent and not hv 


1 he grounds of deponents belief as to all matters not stated upon deponent's knowledge are as follows: 


"Hie undersigned affirms rhat thr foregoing statements are true, under die penalties ol perjury . 


Dated: 


STAVE OF NEW YORK. COUNTY OF 


INDIVIDUAL VERIFICATION 


deponent it the 

lead the foiegoing 

the same is tiue to deponent's own knowledge, rxirpt as r > the milters 
belief, and that as to those matters deponent believes it to be true. 


, being duiv sworn, deposes and says diat 
in tlie within action; that deponent has 
uitf knows the contents thereof; that 
therein staled to he alleged on information and 


Sworn to before me, dm 


day of 


19 


STATE C)P NEW’ YORK. COUNTY OF 


ss., 


CORPORATE VERIFICATION 


, being duly sworn, deposes and says tiiat deponent is 'he 

. . , - , die corporation 

named in th within action; that deponent has read the foregoing 

and knows the contents thereof; and that che same ts true to deponent's own knowledge, except as to the matters 
dterrin stated to hr alleged on information and belief, and as to those matters deponent believes it to he true. 

This vertheatton is made hy deponent because 

>* 1 corporation. Deponent ts an officer diercof, town, its 

1 lu grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows: 


Sworn to before me, this day of 


19 


STATE OF NEW YORK. COUETTY OF SS, AFFIDAVIT OF SERVICE BY MAIL 

being duly sworn, deposes and says, that deponent is not a party to thr aetion, is over 18 years of age and resides at 

Diat on the day of 19 deponent served the within 

upon 


attorney(s) for 

in this action, at 

the address designated by said attorney(s) for that purpose. 
i i rpo -ting a true copy of same enclosed in a postpaid properly addressed wrapper, in — a post office — official 
depository unde the exclusive care and custody of the United States post office department within the State of New York. 


Sworn to bet ere rue, this 


t'fy of 


19 














Index No. 


tear iy 


STATE OF NEW YORK 


COURT 


COUNTY OF 


To 

Anorncv(s) tot 

Service of a copv of the within 
Dated, 

Attorney(s) for 


Sir:—Please take notice 

KOTff l or »NTM 

that tlie within is a (certified) true copy of a 

duly entered in the office of a clerk of die within named court on 19 

No na Of <KTTLlWlNI 

dial an order of which the within is i mu- uipv will he presented for settlement u> the HON. 

line of the fudges of die widiin named Couit. 

at 

on the day of 19 at M 

Dated, 

Yours, etc. 


is hereby admmrd. 


To 

Altorocy(a) lot 


OO’CCmmrll aiu'i iTUilfp 


Attorneys for 


Office and Post Office Address 
BE Aargarrt Street 
llUitlaburfllj. Mr in (lurk 120 U1 
561-1440 




















